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In the Matter of the Pharmacist License of PHA 2016-23-L
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)
)
KELLIE A. SMITH, ) SETTLEMENT AGREEMENT PRIOR TO
) FILING OF PETITION FOR DISCIPLINARY
} ACTION AND BOARD'S FINAL ORDER,;
)
)

Respondent.
EXHIBIT “1”

SETTLEMENT AGREEMENT PRIOR TO FILING OF PETITION
FOR DISCIPLINARY ACTION AND BOARD'S FINAL ORDER

Petitioner, DEPARTMENT OF COMMERCE AND CONSUMER AFFAIRS'

REGULATED INDUSTRIES COMPLAINTS OFFICE (hereinafter "RICO" or "Petitioner"),
through its undersigned attorney(s), and Respondent KELLIE A. SMITH (hereinafter
"Respondent”), enter into this Settlement Agreement on the terms and conditions set forth

below.
A. UNCONTESTED FACTS:

1. At all relevant times herein, Respondent was licensed by the BOARD OF
PHARMACY (hereinafter the "Board") as a pharmacist under license number PH 3228. The
license was issued on or about July 29, 2011. The license will expire or forfeit on or about

December 31, 2017.

2, Respondent's mailing address for purposes of this action is 3626 N. Milton Street,
Spokane, Washington 99205,

3. RICO received a request for investigation from the Board after Respondent
reported disciplinary action by the State of Idaho on a December 27, 2015 renewal application.
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4, Respondent attached a copy of a Final Order from the Idaho Board of Pharmacy
issued to Respondent in Case No. 14-038 (hereinafter “the Idaho Order”) (Exhibit “1”). The
Idaho Order was based on a lapse in licensure in that state and imposed a $200.00 fine.

5 RICO alleges that Respondent was disciplined in another state and failed to timely
report the action.

6. The foregoing allegations, if proven at an administrative hearing before the Board,
would constitute violations of the following statute(s) and/or rule(s): Hawaii Revised Statutes
("HRS") § 436B-19(13) (disciplinary action by another state) and § 436B-19(15) (failure to
timely report disciplinary action).

% The Board has jurisdiction over the subject matter herein and over the parties
hereto.

B. REPRESENTATIONS BY RESPONDENT:

1. Respondent is fully aware that Respondent has the right to be represented by an
attorney and voluntarily waives that right.

2. Respondent enters into this Settlement Agreement freely, knowingly, voluntarily,
and under no coercion or duress.

3. Respondent is aware of the right to have a hearing to adjudicate the issues in the
case. Pursuant to HRS § 91-9(d), Respondent freely, knowingly, and voluntarily waives the right
to a hearing and agrees to dispose of this case in accordance with the terms and conditions of this
Settlement Agreement.

4, Respondent being at all times relevant herein licensed as a pharmacist by the
Board acknowledges that Respondent is subject to penalties including but not limited to,
revocation, suspension or limitation of the license and administrative fines, if the foregoing
allegations are proven at hearing.

3. Respondent represents Exhibit “1” is a true and correct copy of the Final Order
from the Idaho Board of Pharmacy issued to Respondent in Case No. 14-038.

6. Respondent understands that any false or untrue statement or any material
misrepresentation or omission of fact by Respondent in this settlement agreement may be
grounds for further disciplinary action under HRS chapters 436B and 461.

7. Respondent does not admit to violating any law or rule, but acknowledges that
RICO has sufficient cause to file a Petition for Disciplinary Action against Respondent's
pharmacist license.
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8. Respondent enters into this Settlement Agreement as a compromise of the claims
and to conserve on the expenses of proceeding with an administrative hearing on this matter.

9. Respondent agrees that this Settlement Agreement is intended to resolve the
issues raised in RICO's investigation in RICO Case No. PHA 2016-23-L.

10.  Respondent understands that this Settlement Agreement may be subject to
reporting requirements.

11. Respondent understands this Settlement Agreement is public record pursuant to
Hawaii Revised Statutes chapter 92F,

C. TERMS OF SETTLEMENT:

1. Reprimand. Respondent agrees to the reprimand of the license by the Board.

2 Administrative costs. Respondent agrees to pay administrative costs in the
amount of ONE HUNDRED AND NO/100 DOLLARS ($100.00). Payment shall be made by
cashier's check or money order made payable to "DCCA - Compliance Resolution Fund"
and mailed to the Regulated Industries Complaints Office, Attn: John T. Hassler, Esq., 235 S.
Beretania Street, 9" Floor, Honolulu, Hawaii 96813. Payment of the fine shall be due at the time
this Settlement Agreement is returned to RICO.

3. Failure to Comply with Settlement Agreement. If Respondent fails to fully and
timely comply with the terms of this Settlement Agreement as set forth in paragraph(s) C.land
C.2 above, Respondent's license shall be automatically revoked upon RICO's filing of an
affidavit with the Board attesting to such failure. In case of such revocation, Respondent shall
turn in all indicia of the license to the Executive Officer of the Board within ten (10) days after
receipt of notice of the revocation. In case of such revocation, Respondent understands
Respondent cannot apply for a new license until the expiration of at least five (5) years after the
effective date of the revocation. Respondent understands that if Respondent desires to become
licensed again, Respondent must apply to the Board for a new license pursuant to and subject to
HRS §§ 92-17, 436B-21, and all other applicable laws and rules in effect at the time.

4, Possible further sanction. The Board, at its discretion, may pursue additional
disciplinary action as provided by law to include further fines and other sanctions as the Board
may deem appropriate if Respondent violates any provision of the statutes or rules governing the
conduct of pharmacists in the State of Hawaii, or if Respondent fails to abide by the terms of this
Settlement Agreement.

5. Approval of the Board. Respondent agrees that, except for the representations,
agreements and covenants contained in Paragraphs C.6, C.7, C.8 and C.9 below, this Settlement
Agreement shall not be binding on any of the parties unless and until it is approved by the Board.
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6. No Objection if Board Fails to Approve. If the Board does not approve this
Settlement Agreement, does not issue an order pursuant thereto, or does not approve a lesser

remedy, but instead an administrative hearing is conducted against Respondent in the Board's
usual and customary fashion pursuant to the Administrative Procedure Act, Respondent agrees
that neither Respondent nor any attorney that Respondent may retain, will raise as an objection in
any administrative proceeding or in any judicial action, to the Board's proceeding against
Respondent on the basis that the Board has become disqualified to consider the case because of
its review and consideration of this Settlement Agreement.

7. Any Ambiguities Shall be Construed to Protect the Consuming Public. It is

agreed that any ambiguity in this Settlement Agreement is to be read in the manner that most
completely protects the interests of the consuming public.

8. No Reliance on Representations by RICOQ. Other than the matters specifically
stated in this Settlement Agreement, neither RICO nor anyone acting on its behalf has made any
representation of fact, opinion or promise to Respondent to induce entry into this Settlement
Agreement, and Respondent is not relying upon any statement, representation or opinion or
promise made by RICO or any of its agents, employees, representatives or attorneys concerning
the nature, extent or duration of exposure to legal liability arising from the subject matter of this
Settlement Agreement or concerning any other matter.

9. Complete Agreement. This Settlement Agreement is a complete settlement of the
rights, responsibilities and liabilities of the parties hereto with respect to the subject matter
hereof; contains the entire agreement of the parties; and may only be modified, changed or
amended by written instrument duly executed by all parties hereto.

IN WITNESS WHEREOF, the parties have signed this Settlement Agreement on the
date(s) set forth below,

DATEd\#QﬂLJ WA

QTY) (STATE)
s %

KELLIE A. SMITH U )
Respondent

DATED: Honolulu, Hawaii, Mo\ 2., JO\E

Ql.f— %I’J/\
DA A A.LOY-GOTO
JOHN T. HASSLER

Attorneys for Department of Commerce and
Consumer Affairs

2201 )0
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IN THE MATTER OF THE PHARMACIST LICENSE OF KELLIE A. SMITH; SETTLEMENT
AGREEMENT PRIOR TO FILING OF PETITION FOR DISCIPLINARY ACTION AND

BOARD'S FINAL ORDER; EXHIBIT “1”; CASE NO(S). PHA 2016-23-L

APPROVED AND SO ORDERED:
BOARD OF PHARMACY
STATE OF HAWAIL

loi Otprwar 23116

KERRI OKAMURA DATE '
Chairperson

GARRETT A. LAU MARCELLA CHOCK
Vice Chairperson

MARY JO KEEFE CAROWIN%BTA/

PVL 07/01/15
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IN THE MATTER OF THE PHARMACIST LICENSE OF KELLIE A. SMITH; SETTLEMENT
AGREEMENT PRIOR TO FILING OF PETITION FOR DISCIPLINARY ACTION AND

BOARD'S FINAL ORDER: EXHIBIT “1”; CASE NO(S). PHA 2016-23-L

APPROVED AND SO ORDERED:
BOARD OF PHARMACY
STATE OF HAWAII
3/ 21/ (4

KERRI OKAMURA DATE
Chairperson
GARRETT A. LAU MARCELLA CHOCK
Vice Chairperson

Y]J EFE CAROLYNS. J. MA

PYL 07/01/15
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STATE OF \oaenl rars vraal )
)SS.

COUNTY OF _ SlhwanE )

On this Z day of Fea. 20 | Lo, before me personally appeared
Yeioie 4. Suvr, to me known to be the person described, and who executed the
foregoing instrument and acknowledged that h@ executed the same as hisee act and
deed.

This -page

document dated M’ 20_/{o> was acknowledged before me by
é{&m9£ &Hﬁ this___Z,;0_day of M, 20_i¢p , inthe

City of 5 Q0 stn = , in the County of ﬁZQ Erign £ , in the State of

/A G v &L

Notary Public | % ~f s. &!-4—9-»-61-

i State of Washington | Notary Publlc State of w/asrtraigros
¥ RYAN S HULQUIST §

| MY COMMISSION EXPIRES | e ires: 1005/
. Octoberas, 2017 My Commission expires: /8/oS/205
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BEFORE THE BOARD OF PHARMACY
STATE OF IDAHO

in the Matter of the License of:
Case No. 14-038

KELLIE ANN SMITH,

Pharmacist License No. P5770 and FINDINGS OF FACT,

CS Registration No. CS10077, CONCLUSIONS OF LAW,
AND FINAL ORDER

Respondent.

This matter came before the Idaho Board of Pharmacy (hereinafter “Board”) on
May 29, 2014 for a hearing on the Administrative Complaint filed against Keili Ann
Smith (hereinafter “Respondent”). Present at the hearing were all Board members with
the exception of Mr. Ed Sperry. Also present was Mark Johnston, Executive Director of
the Board, Nicole McKay, Deputy Attorney General and counsel for the Board, and
Colleen Zahn, Deputy Attorney General and counsel for the State of Idaho.

Respondent participated in the hearing in person and was represented by counsel.

i — (=) .-;u

. . P l) =E
Patrick K. Fannin. =R 2R
o E fem
”‘_E-n Cﬂ

At the hearing in this matter, each party made thear‘resbectlvenargum@ﬁ and
presented evidence in support of and in opposition to the Admm@ratlv&ompllaﬁt
The State introduced the following exhibits:
a. Exhibit #1 — Form Pharmacist Idaho License/Registration Renewal
Card 2013;
b. Exhibit #2 — Online Pharmacist License/Registration Test Screenshots,

May 2013;

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL ORDER - 1

EXHIBIT_ A"
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c. Exhibit #3 -~ Online Pharmacist Controlled Substance
License/Registration Test Screenshots, May 2013; and

d. Exhibit #4 — Board Licensee Extended Details Screenshot for Kellie
Ann Smith printed on October 23, 2013, showing the license status:
“expired.”

The Respondent introduced the following exhibits:

a. Exhibit #5 — Bulk distribution email dated June 27, 2013 from Ellen
Mitchell, |daho Board of Pharmacy, to Kellie Ann Smith (and other
ficensees and registrants) regarding license and registration renewal;

b. Exhibit #6 — Board Licensee Extended Details Screenshot for Kellie
Ann Smith printed on March 19, 2014, showing the license status:
“pending renewal;”

c. Exhibit #7 — Board Licensee Extended Details Screenshot for Kellie

Ann Smith printed on April 30, 2014, showjng the ligense sf&tus: "not

222 o Iim
d:” :,;3'-""" Ll
renewed; :E% z g,ér‘?\
d. Exhibit #8 — Email dated March 18, 2014=ffpm Bé’i’k Fras:%t-ldaho
3> : E
3‘-'--v
Board of Pharmacy, to Kellie Ann Smith re@gjmg Iﬁgho Pﬁa‘rmamst
A - -

Registration;
e. Exhibit #9 — Email dated May 25, 2012 from Access Idaho to Kellie

Ann Smith transmitting Idaho Board of Pharmacy License/Registration

Renewal Receipt; and
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f. Exhibit #10 - Email dated June 4, 2013 from Access idaho to Kellie
Ann Smith transmitting Idaho Beard of Pharmacy License/Registration
Renewal Receipt.

The State called Mr. Berk Fraser, Deputy Executive Director, who testified
regarding licensing and registration procedures and documents. Counsel for
Respondent called Kellie Ann Smith who testified on her own behalf.

FINDINGS OF FACT

After carefully reviewing and considering the testimony and exhibits presented by
the State and Respondent, the Board finds that:

1; Respondent was licensed by the Board to practice pharmacy in the State
of Idaho on July 7, 2003 and assigned pharmacy license number P5770 and controlled

substance registration number CS10077.

2. Respondent’'s pharmacy license and controlled substance registration
were set to expire on June 30, 2013 if not renewed. ~ s -

3. On June 4, 2013, Respondent timely renew%zl:b_r coé‘olled%ﬁgtance
registration for the July 1, 2013 — June 30, 2014 licensing p :'—éé R ggg

4. Respondent testified that on June 4, 2014, shéé’?@de a ﬁod faeﬂi‘attempt

Sm

but failed to renew her pharmacist license for the W %ﬁaﬁﬂjﬁnﬁo 2014 iicense
period.

B Respondent's mistaken belief that she had renewed her pharmacist

license was due to a combination of factors, including the following:
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a. The Board's online renewal process for controlled substance
registrations and pharmacy licenses had been combined for the first
time;

b. The electronic receipt she received after payment for the controlled
substance renewal was titled “ldaho Board of Pharmacy
License/Registration Renewal Receipt” and Respondent interpreted
that receipt to mean her pharmacist license and controlled
substance registration had been renewed; and

c. A prerequisite to obtaining a controlled substance registration is a
pharmacist license so Respondent interpreted the renewal of her
controlled substance registration to mean that she had renewed her

pharmacist license.

6. Respondent’s pharmacist license expired June 30, 2013.
7. Respondent continued to work as a pharmaczst at Eenewa-f';Medlcal
Center pharmacy, for a total of sixteen (16) days, from July 2@3 throfﬁh Mamﬁ‘?})M
= )
8. On March 18, 2014, Board staff notified Resgc;paent that her réggmamst
[y

license was expired and as such was not authorized to pracﬁ@%ham@py in Iﬁé’ho
9. Upon receiving the March 18, 2014 noti notice, Re‘s‘ﬁaﬁéé.ﬁ applied for and
was granted reinstatement on May 7, 2014 with a new license number of P7002.
CONCLUSIONS OF LAW

Respondent violated her duties as a pharmacist when she failed to timely renew

her pharmacist license, pursuant to IDAPA 27.01.01.17.03 and 27.01.01.17.04.
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FINAL ORDER
Having duly considered this matter and good cause appearing, it is hereby
ORDERED that Respondent shall pay the Board a fine in the amount of two hundred

dollars ($200.00) within six (6) months of the effective date of this Order.

DATED this_1 7> day of June, 2014.

IDAHO STATE BOARD OF PHARMACY

NICOLE CHOPSKI, PHarm D
Board Chair

NOTICE OF APPEAL RIGHTS

This is a final order of the Board. Any party may file a motion for reconsideration
of this final order within fourteen (14) days of the issuance of this order. The Board will
dispose of the petition for reconsideration within twenty-one (21) days of its receipt, or
the petition will be considered denied by operation of law. See Idaho Code § 67-
5246(4) and IDAPA 04.11.01.740.

Pursuant to ldaho Code §§ 67-5270 and 67-5272, any party aggrieved by this
final order or orders previously issued in this case may appeal this final order and all
previously issued orders in this case to district court by ﬁ!mg a petltlgm in the district

court of the county in which: :é,:; ;,E
= =
a.  Ahearing was held, =€ - 258
b.  The final Board action was taken, P D ags
c. The party seeking review of the order resides, gz — =~~~ ‘3%%‘
d. The real property or personal property that wafsj% subjét of tl‘@%oard
action is located. 5 8 F7

An appeal must be filed within twenty-eight (28) days (a) of the issuance of this
final order, (b) of an order denying petition for reconsideration, or (c) the failure within
twenty-one (21) days fo grant or deny a petition for reconsideration, whichever is later.
See Idaho Code § 67-5273. The filing of an appeal to district court does not itself stay
the effectiveness or enforcement of the order under appeal.
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CERTIFICATE OF SERVICE

| hereby certify that on this EI day of June, 2014, | caused to be served a
true and correct copy of the foregoing FINDINGS OF FACT, CONCLUSIONS OF LAWY,
AND FINAL ORDER addressed as follows:

Kellie Ann Smith, Pharm D _X _U.8. Mail, postage prepaid
4711 N. Hawthorne St. _X_ Certified U.S. Mail, return receipt
Spokane, WA 99205 ___ Hand Delivery

___ Overnight Mail

____ Facsimile:
Patrick Fannin _X_ U.S. Mail, postage prepaid
Fannin Litigation Group, PS _X_ Certified U.S. Mail, return receipt
1312 N. Monroe ____ Hand Delivery
Spokane, WA 99201 ___ Overnight Mail

__ Facsimile:

__U.8. Mail, postage prepaid
Colleen Zahn __ Ceriified U.S. Mail, return receipt
Deputy Attorney General ___ Hand Delivery
P. O. Box 83720 ___Overnight Mail
Boise, ID 83720-0010 __ Facsimile:

_X_  Email: colleen.zahn@agqg.idaho.gov

sam.seevers@ag.idaho.gov

A g

Mark Johnston, F.'lxecutive ector
Idaho Board of Pharmacy

.

L o —T
nOMm o =2
=270 mS
To e <= -
byt s oD
mc P == wem
22, :{'“ <O
=m0 1 com
ek ;:g i 9‘;<
2T ==
§ e = wne
g —_ ==
=0 pod

om Ad s

o P

FINDINGS OF FACT, CONCLUSIONS OF LAW, AND FINAL ORDER -6

This decision has been redacted and reformatted for publication
purposes and contains all of the original text of the actual decision.



	Page 2
	Page 3
	Page 4
	Page 5
	Page 6
	Page 7
	Page 8
	Page 9
	Page 10
	Page 11
	Page 12
	Page 13

